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PER CURI AM

After a Florida appellate court affirnmed awards for actua
damages and for unjust enrichnent against it, Perdue Farns Inc.
(“Perdue”) brought suit in the District Court of Maryland agai nst
National Union Fire Insurance Co. of Pittsburgh, PA (“Nationa
Union”), Federal Insurance Conpany and American National Fire
| nsurance Conpany seeking indemmification under the advertising
liability provisions of the insurance policies at issue.® The
parties agreed to present the question of coverage to the District
Court on cross-notions for sunmary judgnent. The District Court
concluded that no reasonable jury could find Perdue s damages
covered by the advertising liability provision and awarded sunmary
judgnent to National Union. For the reasons that follow, we affirm

the grant of summary judgnment in favor of the insurance conpani es.

I .
In 1991, Dennis Hook (“Hook”) and his business partner
approached Pizza Hut with a unique process for cooking chicken
whi ch woul d all ow a fast-service restaurant to prepare and serve a

chi cken product with the appearance of rotisserie chicken in |ess

The insurance conpanies are collectively referred to as
“National Union” or “the insurer.” National Union’s policy
provided $15 million in conmercial liability coverage with Federal
| nsurance Conpany covering danmages in excess of National Union's
l[imt. Federal’s liability is capped at $25 million. Federal’s
policy isreferred to as a “followforn policy because it provides
t he sane coverage as the National Union policy.
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than 10 mnutes. The Hook process involved placing pre-seasoned
pi eces of chicken in a vacuum seal ed bag, refrigerating the chicken
after cooking and reheating the chicken by using a mcrowave in
conmbi nation with a conventional or pizza inpinging oven. 1In 1992,
Pizza Hut and Hook entered into a devel opnent agreenent with the
potential to pay Hook $20 million in royalties.

Pi zza Hut and Hook t hen contacted Perdue as a possi bl e source
of chicken for the project. 1In 1993, Pizza Hut and Perdue signed
a confidentiality agreenent regardi ng Hook’s process. The parties
recogni zed that the disclosing party, Pizza Hut, possessed certain
secret information and the receiving party, Perdue, acknow edged
that Pizza Hut intended to devel op that secret information but that
Pi zza Hut woul d di sclose the information to Perdue “for the purpose
of devel opnent, inprovenent, and/ or possi bl e manufacturing thereof
for the sole and exclusive ownership and use by [Pizza Hut].”
Furthernore, the parties agreed that Pizza Hut would disclose its
secret information for the purpose of “seasoning, process, and
product devel opnent work rel ated to the devel opnent of oven roasted
chi cken.” In exchange, Perdue agreed not to use the secret
information for its own account or purposes or for the purposes of
any other party. Wth the Agreenents in place, Hook divul ged the
secrets of his process to Perdue.? After a testing period, Pizza

Hut deci ded not to pursue the project and termnated its agreenent

’The Florida jury hearing Hook’s case against Perdue would
| ater determne that Hook was a third party beneficiary of the
confidentiality agreenents.



wi th Hook. Unknown to Hook, about six nonths after his visit to
t he Perdue pl ant where he shared the secrets of his process, Perdue
began to devel op a product, using the sane preparation techni ques,
that it would eventually sell under the nanme “Tender Ready.”

Not until October 1996, while attending a trade show in
Eur ope, did Hook discover Perdue’s efforts to market and sell a
pre-marinated, fully-cooked roasted chicken product using Hook’s
process. Hook read the sales brochures and other literature and
realized that Perdue’ s marketing materi als descri bed the essenti al,
previ ously confidential nature of his process. Wen Hook’ s demands
on Pizza Hut to enforce their confidentiality agreenent with Perdue
went unheaded, Hook brought suit against Perdue in Florida circuit
court to enforce the confidentiality agreenents and col |l ect damages
for the m sappropriation of his trade secret.

I n Count |, Hook all eged that Perdue m sappropriated his trade
secret in violation of the Florida Uniform Trade Secrets Act
(“FUTSA”). Hook clained that the “use of the Process wi thout [his]
express or inplied consent constitute[d] a mi sappropriation of the
Process because: (1) Perdue acquired the Process under
circunstances giving rise to a duty to maintain its secrecy and
l[imt its use, and (2) Perdue derived the Process fromor through
Pizza Hut, and therefore owed a duty to plaintiffs to maintainits
secrecy and limt its use.” Hook charged Perdue w th gaining both
a commercial advantage and causing “the actual |oss of the

i ndependent econom ¢ val ue of the Process.”



Counts 111 and IV charged Perdue with breach of the two

confidentiality agreenents by m sappropriating, using and
disclosing the Process wthout witten or inplied consent.”?
Not ably, in Count IV, Hook asserted that Perdue “breached its duty
under the Perdue Confidentiality Agreenent by m sappropriating and
using the Process wthout express or inplied consent.”

In the wake of a three week trial, the jury found Hook’s
process to be a trade secret and that Perdue m sappropriated that
secret. The Verdict Form specifically asked the jury to find
whet her “plaintiffs proved by the greater weight of the evidence
that their nethod or process of preparing, storing and serving
fresh roasted chicken in a cormercial setting is a trade secret?”
The next question on the form asked whether “plaintiffs proved by
the greater weight of the evidence that defendant m sappropriated
plaintiff’s trade secret?”

The jury al so determ ned Hook to be a third party beneficiary
of the two confidentiality agreenents and found Perdue in breach.
The jury awarded Hook $25 million in actual danages together with
$2 million in damages for unjust enrichment whi ch Hook presented as
t he devel opnment costs Perdue saved by co-opting his process. 1In
post-trial proceedings, the trial court awarded Hook $6.75 mllion

in punitive damages based on the jury’s finding that Perdue acted

3The district court referred to these Counts as Counts Il and
11, however Count Il charged only Pizza Hut wth breach of
contract.



willfully and maliciously in m sappropriating Hook’s trade secret
and assessed pre-judgnent interest in the anount of $14, 896, 602. 74
based on the jury' s determnation that Hook’s damages accrued on
Cctober 29, 1993, the date Perdue began to develop its
“Tender Ready” product.

Per due appeal ed the decision to the Florida Second District
Court of Appeal. The appellate court affirnmed the $25 mllion
damage award as well as the $2 million award for unjust enrichnent.
However, the court reversed the punitive damage award, finding that
Perdue’ s conduct fell belowthe | evel of egregi ousness necessary to
support such an award. As to the prejudgnent interest anmount, the
court found the award “grossly i nequitable” and determ ned t hat the
under | yi ng damage award of $25 million could not be liquidated to
a date certain. The court held that the jury s verdict |iquidated
t he anmount of Hook’s danages and awar ded prejudgnment interest from
April 9, 1999 through May 3, 1999, the date of the final judgnent.

Bef ore the appeal s court entered its decision, Hook and Perdue
signed a “high-low settlenent agreenment which guaranteed Hook a
m nimum of $10 million regardless of the court’s decision and
capped Perdue’s liability at $30 million. Perdue eventually paid
Hook $30 mllion. Perdue then |looked to its insurance conpanies
for indemmity and they deni ed coverage. Perdue sued the insurance
conpanies claimng that coverage existed under the Advertising

Liability provision of the insurance policy. Perdue clained that



its brochures and other advertising literature created its
l[iability to Hook by disclosing, i.e. msappropriating, the details
of the Hook “re-thermalization” process.

The contract of insurance provided coverage for liability
i ncurred because of (i) personal injury, (ii) property damage, or
(ti1) advertising liability. Advertising Liability is defined as
liability for damage because of: (a) unintentional |ibel, slander
or defamation of character; (b) infringenment of copyright or title
or of slogan; (c) piracy or unfair conpetition or idea
m sappropriation under an inplied contract; or (d) invasion of the
rights of privacy, arising out of Perdue’s advertising activities.
However, coverage is limted by the exclusion provision which
di scl ai ne coverage under advertising liability for clains nade
agai nst Perdue due to its “failure of performance of contract.”

Before the district ~court, the insurers argued that
advertising liability is not triggered sinply because the insured
advertises a product devel oped usi ng m sappropriated trade secrets.
They argued that their liability only arises if the offense
occurred within the four corners of the advertisenent itself.
Nati onal Union asserted that the jury held Perdue |iable because
Hook presented evidence that Perdue m sappropriated his process by
devel opi ng and nmar keti ng Tender Ready in 1993 and not by di scl osing
the process inits 1995 advertisenents. Additionally, the insurers

relied on the “failure of performance of contract” exclusion. The



insurers argued that this exclusion is applicable because Perdue’s
liability grew out of its breach of the confidentiality agreenent;
in other words, Perdue’s failure to perform its contractual
obl i gati ons.

The parties asked the District Court of Maryland to *“exam ne
the Florida record, including Hook’s Conplaint, the [trial]
transcript, and the decision of the Florida Appellate Court” to
det erm ne whet her the underlying judgnment captured conduct within
the policy’'s coverage. Specifically, the parties requested that
the Court determ ne what the jury necessarily deci ded because the
jury did not specify the basis for its finding that Perdue
m sappropri ated Hook’s trade secret.

The district court held for the i nsurance conpani es and deni ed
coverage. Judge Legg thoroughly reviewed the record and det erm ned
that it admtted only one conclusion — “the jury found that Perdue

m sappropriated the Hook process by devel oping and marketing the

Tender Ready line of chicken.” Perdue Farnms Inc. v. Nat’l. Union

Fire Ins. Co., 197 F. Supp. 2d 370, 375 (D. M. 2002) (hereinafter

“Perdue Farnms [|").* The court found that Hook pursued a

“preenption” theory of danmages throughout his litigation and that

Hook based Perdue’'s liability on the fact that Perdue’ s product

“Judge Legg issued two opinions in this case. |In the second
opi nion, Perdue Farns, Inc. v. National Union Fire Insurance Co. of
Pittsburgh, P.A., Cvil No. L-99-2818 (D. Md., Sept. 10, 2003), the
district court found that National Union had a duty to defend
Perdue in the underlying Hook | awsuit.
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prevented, i.e. preenpted, himfromlicensing his process because
restaurants woul d not |license the proprietary process if they could
sinply purchase the end result from Perdue.

The district court cited three specific instances in the
record which denonstrated the jury's acceptance of Hook’s
preenption theory:

(1) Perdue’ s appellate brief before the Florida Court of

Appeal s stated that, “Hook’s theory of actual damages was

that the availability of Perdue’s Tender Ready product

deprived Hook of the ability to earn royalties on his

process.”

(1i) The Florida Court of Appeal s concluded that, “Hook’s

theory of liability was that Perdue’ s Tender Ready product

destroyed his ability to market his process.”

(tiit) The jury's determnation that Hook’s damages

accrued as of OCctober 29, 1993, two years prior to

Perdue’s advertising at issue.?®

Perdue Farns |, 197 F. Supp. 2d at 376. The court al so exam ned

the individual counts in Hook’s Conplaint and focused on the
rel evant exclusion provision in the policy. The court found the
exclusion to be fatal to extending coverage for Perdue’ s liability
under Counts I1l and IV and rejected Perdue’ s argunent that any
meani ngful distinction exists between the breach of a contract and
the failure to performthat same contract. Moreover, the district

court found that the confidentiality agreenents were express

°The district court relied on this finding despite the fact
that the Florida Court of Appeals subsequently vacated the
prejudgnent interest award and remanded with instructions to enter
an award of prejudgnment interest between the dates of the jury
verdict and the final judgnent.
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contracts and therefore liability for their breach was not covered
under subsection (c) of the Advertising Liability provision.

Finally, wwth regard to the Florida UniformTrade Secrets Act,
the court found it unlikely that the jury relied upon any factor to
inpose liability on Perdue other than Perdue’s breach of its
confidentiality agreenents.

This appeal followed. In the present dispute, Perdue relies
heavily on perceived inconsistencies between the two opinions
i ssued by the district court to help make its argunent.® Perdue
al so asserts an alternate theory of coverage that because the
evidence was sufficient for the jury to find either
m sappropriation of the trade secret by use or by disclosure, the
district court should have erred on the side of extendi ng coverage

rat her than denying it.

.
The parties dispute the standard of review on appeal, wth

Perdue urging the Court to apply traditional summary judgnent

°In the second opinion, Perdue Farns, Inc. v. National Union
Fire I nsurance Conpany of Pittsburgh, P.A., Cvil No. L-99-2818 (D.
Ml., Sept. 10, 2003) (hereinafter “Perdue Farns 11"), Judge Legg
found that National Union had a duty to defend Perdue when Hook
filed his conplaint. National Union did not appeal that deci sion.
Perdue’s reliance on the second opinion is msplaced as it sinply
recogni zes the | ong-standi ng position in Maryland | aw that the duty
to defend is broader than the duty to indemmify inthat it is based
on the potentiality of coverage. See Litz v. State Farm Fire &
Cas. Co., 346 M. 217, 225 (1997).
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reviewprinciples tothe district court’s decision. National Union
argues that the parties requested that the district court nmake
factual inferences from undi sputed facts and that those factua
fi ndi ngs shoul d be uphel d unl ess clearly erroneous. Nothing about
this case requires that this Court abandon the famliar refrain
that we reviewthe district court’s order granting sumrary j udgnment

de novo. Smith v. Continental Cas. Co., 369 F.3d 412, 417 (4th

Cir. 2004). The question before the district court was whether
Perdue was entitled to indemification under its insurance contract
wi th National Union. Such a coverage determnation is a |ega

gquestion which Maryland courts resolve de novo on appeal. See

Fister v. Allstate Life Ins. Co., 366 M. 201, 210 (M. 2001)

(“Because the facts are undisputed, we are left to determne
whether the trial court correctly interpreted and applied the
relevant law to the uncontested facts.”).

In analyzing this appeal, this Court stands in the sane
position as the district court and will only uphold an award of
summary judgnment “if the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R CGvil P. 56(c). As this matter was
presented to the District Court of Maryland sitting in diversity,

we shall apply Mryland' s substantive law in interpreting the

12



i nsurance policy. See Erie R Co. v. Tonpkins, 304 U.S. 64, 78, 82

L. Ed. 1188, 58 S. . 817 (1938).

L.
In determ ning coverage under an insurance policy, Mryland
courts “initially focus on the ternms of the insurance policy to
determne the scope and limtations of its coverage.” Chant el

Assocs. v. Mount Vernon Fire Ins. Co., 388 Md. 131, 142 (1995). 1In

a typical declaratory judgnent action to determ ne coverage under
a policy, “it is the function of the court to interpret the policy

and decide whether or not there is coverage.” Mtchell v. M.

Cas., 324 Md. 44, 56 (1991). To carry out this task, we begin as
we would with any other contract — wth the terns of the policy

itself, see Cole v. State Farm Mut. Ins. Co., 359 MI. 298, 305

(2000), giving the terns their “customary, ordinary, and accepted
meaning.” Mtchell, 324 Ml. at 56.

In the instant summary judgnment action, the parties asked the
district court to determ ne whether the underlying judgnment in the
Florida court triggered National Union's duty to indemify Perdue
under the policy. Wile the duty to defend is broader than the

duty to indemify, see Litz v. State FarmFire & Cas. Co., 346 M.

217, 225 (1997) (basing the duty to defend on the potentiality of
coverage), the insurer’s duty to indemify depends on the

resolution of facts alleged in the conplaint. See Penn- Anerica
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Ins. Co. v. Coffey, 368 F.3d 409, 413 (4th Gr. 2004); Steyer v.

Westvaco Corp., 450 F. Supp. 384, 389 (D. M. 1978) (“[T]he

guestion whether the insurer has a duty to pay a final judgnent
agai nst the insured turns on a conparison of the ultimte findings
of fact <concerning the alleged occurrence wth the policy
coverage.”).

In this case, Perdue asked the district court to find that
National Union owed a duty to indemify Perdue based on the
Advertising Liability provisionin the policy. To require National
Union to indemify Perdue, we nust determ ne whether Perdue’s
liability to Hook in the underlying action was because of “idea
m sappropriation under an inplied contract” arising out of Perdue’s
advertising activities. W first look to see whether Perdue
denonstrated that 1its liability to Hook arose out of its
advertising brochures.

National Union's duty to indemify Perdue for its liability
under Counts |1l and IV of the Conpl aint are the easi est to di spose
of on summary judgnent. \Wether or not we conclude that the jury
based its m sappropriation finding on Perdue’s discl osure of Hook’s
process in its advertising activities, we find as a matter of |aw
that the exclusion for “failure of performance of contract” bars
coverage under the breach of contract clainms. Hook s Conplaint and

the jury verdict make this conclusion obvious.
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Hook <clearly <charged Perdue wth breaching the two
confidentiality agreenments. Although Count 111 alleged that Perdue
breached its duty under the agreenent “by m sappropriating, using

and di scl osing” the process, the evidence before the jury clearly

established that Hook’s injury occurred because Perdue used his
process contrary to the confidentiality agreenents to develop a
product that would preenpt him from licensing his process. The
jury wei ghed the evidence and concl uded that Perdue breached both
of the agreenents.

No matter how artfully Perdue attenpts to construe its
actions, Perdue failed to perform its obligations under the
confidentiality agreements. Perdue expressly agreed not to use any
proprietary information it gained under the confidentiality
agreenent. \Wether or not Perdue used the information to devel op
the process, which the jury determned to be a trade secret, or
di scl osed the process in its advertisenents, the jury found that

Per due breached t he agreenents and t herefore the coverage excl usi on

appl i es.
Di sposition of Count | requires further discussion. FUTSA
defines “m sappropriation,” in relevant part, as

[d]isclosure or use of a trade secret of another w t hout
express or inplied consent by a person who ... [a]t the
time of disclosure or use, knew or had reason to know
that her or his know edge of the trade secret was
acqui red under circunstances giving rise to a duty to
mai ntain its secrecy or limt its use.
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Fla. Stat. 8 688.002. FUTSA provides for injunctive relief, Fla.
Stat. 8§ 688.003, and danmages based on actual |oss and unjust
enri chment based on the msappropriation as well as exenplary
damages up to twi ce the anbunt awarded for actual |oss and unjust
enrichnment, Fla. Stat. § 688.004. Under Count I, Hook all eged that
“Perdue’ s use of the Process without plaintiffs’ express or inplied
consent constitute[d] a m sappropriation of the Process.”

The question the Court nust answer is whether the jury based
Perdue’s liability onits disclosure or use of Hook’s trade secret.
The best place to start is with the jury' s verdict. After
concluding that Perdue m sappropriated Hook’'s trade secret and
breached the two confidentiality agreenents, the jury determ ned
that Hook was entitled to $25 million in actual damages and $2
mllion for unjust enrichnent. Additionally, the jury found that
Hook’ s danages accrued on Cctober 29, 1993.

As noted by the Florida Court of Appeals, the damge award
derives factual support fromthe confidential devel opnent agreenent
bet ween Hook and Pizza Hut. Titled “Project Feathers,” the
agreenent consisted of three phases. During the first phase, the
parties set to developing the process and product. Phase Two
i npl enented the final result of the devel opnment phase in which
Pizza Hut agreed to pay a royalty of $0.036 per pound of chicken
product sold up to $5 mllion. Phase Three, |abeled “earn out,”

reduced the per pound royalty and capped the payout at $15 mlli on.
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Hook al so entered into a separate agreenent with KFC Corporation,
a Pizza Hut affiliate, for a capped royalty of $5 mllion.

Al t hough this gives a basis for the jury' s award, the unjust
enrichment award and the accrual date indicate that the jury
focused its attention on Perdue’ s use of the process to develop its
own product rather than its advertising activities. Certainly
Perdue was not wunjustly enriched because it co-opted Hook’s
advertising idea and so did not have to spend its tine and effort
on creating a marketing strategy. Rather, Perdue benefitted from
Hook’ s di scl osure of his process and was able to forego sone of the
devel opment costs in bringing its product to market. The jury
val ued those foregone devel opnment costs at $2 million, an anount
the Florida Court of Appeals upheld w thout discussion. Finally,
the jury concluded that Hook’s damages began to accrue on Cctober
28, 1993, presumably relying on an internal Perdue nenorandum
describing a request for a new product sanple: eight pieces of
chicken marinated and seasoned with Perdue (and not Pizza Hut)
seasoning utilizing the cook-in-the-bag process. Each of these
facts,’ taken together, cause us to conclude that the jury based
Perdue’s liability on its use and devel opnent of Hook’ s process in

violation of the confidentiality agreenents.

"The jury also rejected Perdue’s argunent that Hook’s process
was not a trade secret.
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Finally, although we do not have the benefit of over 3000
pages of trial transcript from the three week jury trial, the
record does contain excerpts of Hook's testinony in which he
descri bes how Perdue’s product preenpted him from selling his
chi cken technol ogy. Hook testified that when he discovered the
Tender Ready product brochure at the Paris trade show, he contacted
Cenevieve Friedman, wth Perdue, and questioned her about the
product. According to Hook, he inquired whether Tender Ready was
“the Pizza Hut product” and Ms. Friedman affirmed that it was.
Hook next contacted his business partner and i nformed himthat the

Pizza Hut chicken was “out on the street and its new name is
Tender Ready.”

Hook testified that he could no | onger nmake noney |icensing
the technology for his process because of the Perdue product’s
presence “on the street.” Hook al so clainmed that he was entitled
to a consulting fee for the tine period that Perdue began selling
t he product back in 1993. Hook’s business partner testified that
Perdue’ s sal es of Tender Ready “effectively conpletely pre-enpts us
from the marketplace.” He explained that Hook was selling
t echnol ogy and t hat

[iI]f we were to go to any one of these conpani es at any

time, today, for exanple, and we were to say to them...

“W think that we’ve got this great idea, and we would
like you to pay us consulting fees and rights on the

product that would anmount to a |ot of noney. By the
way, you don’t have to buy — you don’t have to do this.
You can go to Perdue, and they will sell it to you for

none of this.”

18



Trial Transcript at 529. The witness clearly referred to the fact
that by developing the end product, Perdue prevented Hook from
licensing his process. In addition, Hook’'s expert wtness
testified “that the Tender Ready product was copied fromthe Dennis
Hook process” and that Perdue essentially “stole or used the sane
process from Dennis Hook to produce their product.”

The record before us | eads to the obvious conclusion that the
ultimate findings of fact fromthe Hook trial take the instant case
outside of the policy coverage. Perdue’s liability did not result
from its adverti sing activities and, t her ef ore, any
m sappropriation under FUTSA resulted from Perdue’s use of Hook’s
trade secret to develop a product in violation of the

confidentiality agreenents.?

| V.
Accordingly, we hold that the Hook jury determ ned t hat Perdue
m sappropriated Hook’s process by using it to develop its own

product. Perdue’s liability did not arise out of its advertising

81t does not appear that the FUTSA requires a duty external to
a contract in order to inpose liability for its violation.
See Fla. Stat. 8§ 688.008; Tender Boat Ranmp Sys., Inc. .
Hi | | sborough County, 54 F. Supp. 2d 1300, 1302 (M D. Fla. 1999)
(di scussing the two elenents for a claimof msappropriation of a
trade secret under FUTSA). Although the district court noted that
the trial court in the underlying action did not “advise the jurors
that the duty of confidentiality nust have arisen from a source
other than the confidentiality agreenents thensel ves,” we need not
address this issue in deciding whether National Union owes a duty
to i ndemify.
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activities or disclosure of the trade secret but even if it did,
the underlying action was prem sed on Perdue’'s breach of the
confidentiality agreenents, precluding coverage under the policy
exclusion for “failure of performance of contract.” W therefore

affirmthe order granting summary judgnent to National Union.

AFFI RVED
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